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PETITIONER’S REPLY BRIEF

NOW COMES the Petitioner, Todd’s Service Station, and its contractor, Midwest

EnvironmentalConsulting& RemediationServices,Inc. (“Midwest”) by theirattorneys,Elias,

Meginnes,Riffle & Seghetti,P.C.,andasandfor Petitioner’sReplyBrief, statesasfollows:

ARGUMENT

I. PETITIONER’S RECITATION AND CHARACTERIZATION OF THE
RELEVANT FACTS IS FAIR AND ACCURATE.

TheIllinois EnvironmentalProtectionAgency (IEPA) takesgreatissuewith Petitioner’s

characterizationof certainstatementsandfacts, asset forth in its Brief. However,it should be

notedthat Petitionercitesextensivelyto specific testimonyofwitnessesat thehearingin support

of its argumentsandclaims. TheIEPA makesno effort to cite to specifictestimonyor evidence

which rebutsthespecificallyquotedtestimony.

Themostcrucialassertionsmadeby Petitionerareasfollows:

“It is undisputedthat Midwest expendedat leastthenumberof hoursset forth in
the amendedbudget(Petitioner’sExhibit 1) in order to properly completethe
project. (Tr. 22-23; 38; 71; 77). It is also undisputedthat thesehours were
reasonablynecessary,and wereexpendedat thedirectionof the IEPA (or, at the
very least,with theirfull approval). (Tr. 32).”

(Petitioner’sBrief, p. 7)



Thetestimonyin supportoftheseclaimswascitedto andquotedat length in Petitioner’s

Brief. The work performedpursuant to that budget included the TACO calculations and

modeling,two HighwayAuthority Agreements,andthe plansand budgetwork. (Tr. 32). Mr.

Birky, an employeeof Petitioner’senvironmentalconsultant,testifiedthat he hadfrequentphone

contactwith JamesMalcolm of theIEPA regardingthe workwhich wasperformedin the field.

(Id.) Theprojectwascomplicatedbecauseofthepresenceof fiber optic lines (which limited the

locationsfor subsurfacesampling). (j~) Mr. Malcolm ofthe IEPA madethe suggestionto do

off-site samplingacrossa majorroadway. (Id.) That suggestionsignificantly addedto thecost

of the project. (Tr. 36). The off-site testing and the necessityof obtainingtwo (2) Highway

Authority Agreementswereamajorportionofthecostsinvolved in thiscase.

Mr. Birky identifiedPetitioner’sExhibit 1 (which wasadmittedwithout objection)asthe

personnelpageof the budgetamendmentwhich was submitted. (Tr. 37). He waspersonally

involvedin thepreparationof thatdocument. Mr. Birky testifiedthat Midwest spentat leastthe

numberof hoursdepictedon Petitioner’sExhibit 1 in connectionwith theamendedbudgetfor

theprojectin question. (Tr. 38).

Mr. Greentestifiedasfollows regardingthescopeofwork relatedto the amendedbudget,

andthereasonablenessoftheamountscharged:

A. It would havebeenfor theactualTACO andtier for closureofthe
site,themodelandcalculation,the HighwayAuthorityAgreements,andthe final
closuredocumentation,thereportto theEPA and thefinal reimbursementfor that
work.

Q. The total amountyou chargedfor that phaseof the project was
$7,483.58?

A. Yes.
Q. Has that amount indeed been paid by Todd to Midwest

Environmental?
A. Yes.
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Q. In your experiencewas $7,483.58 a reasonabletotal amount to
chargefor thescopeofwork thatwascoveredby theamendedbudget?

A. Yes.
Q. In your experiencehave you seen instanceswhere significantly

higheramountshavebeenchargedfor that typeofscopeof work?
A. Yes.

(Tr. 24-25).

The IEPA called only one witness to testify on its behalfat the hearing. That witness,

Mr. Chappel,did not testify that the hours expendedwere unreasonable.With respectto the

numberofhoursactuallyexpended,hetestifiedas follows:

(by Mr. Riffle)
Q. Do you have any specific evidencethat the hoursclaimedin the

amendedbudgetwerenotactuallyexpendedby Midwest on this project?
A. No, I do not.

(Tr. 71).

(by Mr. Riffle)
Q. You don’t know how many hours actually were expendedby

Midwest onthis project,correct?
A. No.

(Tr. 77).

The IEPA (without any citation to the transcript) takes issue with Petitioner’s

claim that thereasonablenessofthechargesstandsunrebutted.TheIEPA’s argumenton

this issueis asfollows:

This is a false and, at best,misleadingstatement.First, thereis no questionbut
that the hoursset forth in the amendedbudgetare in dispute,asthat forms the
very basisfor the appeal. Whatmaybe undisputed,at leastfrom thePetitioner’s
perspective,is that Midwestbilled thePetitionerfor thosehoursandthat Midwest
claims it providedwork for all thosehours. However,thatdoesnotmeanthat the
Illinois IEPA did not, anddoesnot now, find that thosehourswereexcessivefor
the work described. Also, there is clearly a questionasto whetherthosehours
were reasonablynecessary. The Illinois EPA has taken the position, as
memorializedin its decisionof June7, 2002(AR, pp. 136-139),that not all of the
hoursincludedin theamendedbudgetwerereasonablynecessary.

IEPA Brief, at p. 3
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The fact that the IEPA “has takenthe position” or “finds” thatthe hourssubmittedwere

unreasonabledoesnot meanthatthe claim of reasonableness,asspecifically testifiedto by two

witnesseswhosetestimonyhasbeendeemedcredible,hasbeenproperlycontestedor rebutted.

The IEPA had every opportunity,at the hearing,to elicit testimonyand introduceevidenceto

establishthat the hours expendedwere unnecessaryand/or unreasonable,and/or not actually

expended. Once Petitioner presentedcredible testimony in support of its claim of

reasonableness,the burden then shifted to the IEPA to rebut this claim with testimonyor

evidenceofunreasonableness.This it did not do. Thereis not one singlecitation in theIEPA’ s

Brief to the hearingtranscriptor recordwhich in any wayestablishesthat the hoursexpended

wereunreasonable.Petitionerstandsby its positionthatthereasonablenessof thehoursclaimed

hasbeenestablished,andnotrebutted.

II. PETITIONER SHOULD NOT BE PENALIZED FOR FOLLOWING THE
SUGGESTIONS AND INSTRUCTIONS OF THE IEPA.

The IEPA goesto greatlengthsto arguethat its employee’s“suggestions”to Mr. Birky

regardinga specific courseof action did not constitutepre-approvalof the hours expended.

While this might be technically correct, it would be an abuseof discretion for the IEPA to

specificallyinstructorsuggestacertaincourseof action(suchasthespecificlocationof off-site

testing,suchasoccurredin this case),andthendeterminethatthehoursnecessarilyexpendedin

the courseof following thatsuggestionor instructionwere“unreasonable”.Moreover,therehas

beenabsolutelyno showingthattheoff-site testingin questionwasnot necessary.

Mr. Birky testified at length regardingthe conversationsbetweenhimself and Mr.

Malcolm oftheIEPA, andtheeventswhich ledup to theoff-site testing. (Tr. 33-37). Mr. Birky

testifiedthat he had severalconversationswith Mr. Malcolm of theIEPA regardingthis project,

andthat Mr. Malcolmwould “give meinstructionson his thinking. . .“ (Tr. 53).
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Mr. Birky furthertestifiedasfollows:

A. Whenwe were fairly certainwe couldn’t getaccessto an areato
determinethat withoutpotentialdamageto fiber-optic cables,wedecidedto move
acrossthestreet.

Q. When you saywe decided,canyou give a little detail asto how
thathappened?

A. That was basically a telephoneconversationthat I was on site
talking with JamesMalcolm on thephoneand kind of telling him whereI wasat
andwhat I waslooking at there.

That’sbasicallywhenhe andI decidedif we hadto wecould go acrossthe
streetandobtaintheHighwayAuthorityAgreement.

Q. Wasthat somethingthathe suggestedor you suggested,or do you
recall?

A. I think it washim,becauseit was—I wasalittle reluctantto haveto
go that extrastep beyondwhat had beenapprovedas far as the
HighwayAuthorityAgreement. I told him I really can’tgetaccess
to this area,youknow,comfortablyanyway. He suggestedI move
acrossthe streetand obtainthose.

Q. Did you proceedto do that?

A. Yes.
(Tr. 34-35).

The foregoingtestimony standsunrebutted. The necessityof that additionalwork, and

the fact that the hours claimedwere actuallyperformed,also standsunrebutted. Whetherthe

actionsof Petitioner’sconsultantwere technically “pre-approved”is not the issuehere. The

issueis whetherthe AmendedBudget(which containsbudgetamountsfor the additionalwork

“suggested”by the IEPA) was reasonable. The clear testimony in this case is in favor of

Petitioneron this point.
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III. THE UNREBUTTED TESTIMONY THAT THE HOURS CLAIMED WERE
ACTUALLY EXPENDED, COUPLED WITH THE TESTIMONY THAT THE
TASKS WERE “SUGGESTED” BY THE IEPA, IS RELEVANT TO THE
DETERMINATION OF WHETHER THE HOURS REQUESTED WERE
REASONABLE.

TheIEPA acknowledgesMr. Chappel’stestimonythathe hadno evidencethat the hours

werenot expended,but thenproceedswith a curiousargumentthat thenumberof hoursactually

expendedis irrelevant. TheIEPA’s argumentin thisregardis asfollows:

Unfortunatelyfor the Petitioner,thetestimonycitedto hasno bearingon whether
the hours soughtfor the approvalwere reasonableas submitted. Whether the
hourswere actuallyexpended,or howmanyhourswereactuallyexpended,is not
relevantto the decision of whether the hours presentedin the budget were
themselvesreasonable.If Midwesthad spentthreetimes thenumberof hoursas
were presented,andprovided every scintilla of evidencedocumentingthat they
hadbeenexpended,would thatprooforknowledgethusresultin aconclusionthat
thehourswerereasonable?The answeris no. Evenif Mr. Chappelhadcomplete
knowledgethat thehoursin theamendedbudgetwereactuallyexpended,orthat a
greaternumberof hours .was spentthan was requestedfor approval, that still
would not affect thedecisionhereof whetherthe hoursactuallypresentedin the
budgetarereasonableforthetasksdescribed.

Thereis evidencein the recordthat the tasksperformedby Petitioner’sconsultantwere

necessaryto accomplishclosure. There is evidencethat the IEPA was awareof, and in fact

suggestedor instructed, a particular course of action (namely, off-site testing). There is

unrebuttedtestimonythat hoursevenin excessof thoseset forth in theAmendedBudgetwere

actuallyexpended.Thereis no evidencethattheproject(or any aspectoftheproject)couldhave

beencompletedwith the expenditureof lesshoursthanthoseexpended,(and/orthoseclaimed).

It is an incredibly unreasonablepositionfor the IEPA to take that it can suggesta particular

courseof action, that the suggestedcourseof actionwasreasonableandwasactuallyfollowed,

that it canknowthat a certainnumberofhourswereexpendedin following that courseof action,

but it canthendeclaretherequestedhoursto be “unreasonable”.
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IV. NO CLEARLY DEFINED STANDARD OF REVIEW FOR REVIEWING THE

AMENDED BUDGET WAS APPLIED BY THE IEPA IN THIS CASE.

The IEPA citesto the applicableregulations(including 35 Ill.Admin.Code §~732.505and

732.606)and claims that sincetheseregulationswere in force, and referencedin the Final

Decisionunderreview, therewas, indeed,a clearly definedstandardof review. The obvious

problemwith this argumentis that Mr. Chappel(the personwho decidedto reducethenumberof

hoursandwho issuedthe Final Decisionunderconsideration)(Tr. 77) testified that he did not

follow anysuchstandardin thiscase.

With respectto thebudgetreviewprocess,Mr. Chappeltestifiedasfollows:

(by Mr. Riffle)
Q. Do you haveanygenericrulesor rules of thumbasto how muchtime you can

approvefor aparticularNFRproject?
A. How manyhours?
Q. Right.
A. ThatI canallot?
Q. Right. Thatyouwould normally allot for anNFR.
A. In determiningabudgetsubmittal,thenumberofhours?
Q. Correct.
A. No, wedon’t.
Q. It’s entirelysubjective?
A. Correct.

(Tr. 73).

There is absolutely no citation to the above-citedprovision of the Illinois Administrative

Code in the hearingtranscript. Rather,by Mr. Chappel’sown testimony, it is clear that he made

a purely subjective determinationbaseduponno actualpolicy or citation of the agencyor the

legislature. The factors cited by Mr. Chappelmake it clear that he made a purely subjective

decisionbasedon his own experienceasareviewerandalsofrom whenhewasanenvironmental

consultant. (Tr. 79). The IEPA acknowledgesthat “there is some subjectivity involved in

reviewing a budgetproposal.” IEPA Brief, at p. 9. Petitionerrespectfullysubmitsthat the
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processemployedin this casewas “entirely subjective”,asspecifically acknowledgedby Mr.

Chappelin his sworntestimony. (Tr. 73).

As previouslynoted,an agency’sfailure to follow guidelinessetby thelegislatureis grounds

for a finding that theagency’sdecisionis arbitrary andcapricious. 188 Ill.2d 474, 722 N.E.2d

1129, 243 Ill.Dec. 60 (1999); see also Greerv. Illinois Housing DevelopmentAuthority, 122

Ill.2d 462, 505-06,120 Ill.Dec. 531, 524 N.E.2d 561 (1988). Thatis preciselywhat occurred

here.

V. THE HOURLY RATES SHOULD NOT HAVE BEEN REDUCED.

Petitionerpresentedthetestimonyofits experiencedconsultant,Mr. Green,regardingthe

reasonablenessofthehourly rates. (Tr. 13, 23-24). TheIEPA failedto producetestimonyfrom

Mr. Malcolm, the individual identified by Mr. Chappelas the personwho actuallymadethe

decisionto reducecertainhourly rates. (Tr. 77). Any testimonyby Mr. Chappelon this issue

was irrelevanthearsay,ashe wasnot involved in the decision. (Tr. 59). The testimonyof

Petitionerthusstandsunrebutted,at leastby anycompetenttestimony. Thereductionin hourly

ratesshouldthereforebe reversed.

CONCLUSION

For all of the foregoing reasons,Todd’s Service Station respectfullyrequeststhat the

Final Decisionbe reversedor modified by increasingand acceptingthe budget as initially

proposed,therebyallowing additionalreimbursementin theamountof$4,677.50.

Respectfullysubmitted,

Todd’sSe Station,Petitioner

By:__
RobertM Riffle
Its Attorney
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ROBERTM. RIFFLE
Elias,Meginnes,Riffle & Seghetti,P.C.
416 Main Street,Suite 1400
Peoria,IL 61602
(309)637-6000
603-1066
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CERTIFICATE OF SERVICE

Theundersignedcertifiesthat on September25, 2003,a copyof theforegoingdocument
wasserveduponeachparty to this caseby

X Enclosinga truecopyof samein anenvelopeaddressedto theattorney-cf-recordof-eachparty as listed
below,with first classpostagefully prepaid,and depositingeachof said envelopesin the United States
Mail at 5:00p.m.on saiddate.

— Personaldeliveryto the attorneyofrecordof eachpartyat theaddress(es)listedbelow

Facsimiletransmissionwith confirmationby UnitedStatesMail

Via FederalExpress- ExpressPackageService- PriorityOvernight

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. RandolphStreet
Suite11-500
Chicago,IL 60601

JohnJ.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021N. GrandAve.,East
P.O.Box 19276
Springfield, IL 62794-9276

Ms. CarolSudman
HearingOfficer
Illinois Pollution ControlBoard
600 S. SecondSt., Suite402
Springfield, IL 62704

RobertM. Riffle
JanakiNair
Elias,Meginnes,Riffle & Seghetti,P.C.
416 Main Street,Suite 1400
Peoria,IL 61602
(309)637-6000
603-1066
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